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Problem Set # 1*
Douglas Denning, a software engineer and domiciliary of East Oceania (an independent nation-state), signed a two-year employment contract in West Oceania with Acme Corporation.  The contract stipulated that Denning would spend two years in West Oceania developing security software for Acme.  

At the end of two years, Denning resigned from Acme and returned to East Oceania to work for Buoyant Products, Inc. (BPI), Acme’s fiercest competitor in the global market for specialized security software.  

Acme is incorporated and has its headquarters and sole manufacturing facility in West Oceania, an independent nation-state that shares a border with East Oceania.  BPI is incorporated and has its headquarters and sole manufacturing facility in East Oceania.

Acme now claims that Denning has breached his contractual promises of confidentiality and has also violated trade secrets pertaining to the security software.  Acme has sued Denning in West Oceania Trial Court for breach of contract and infringement of trade secrets.

Chapter 3, section 304 of the West Oceania Statutes provides:

1. A trade secret is defined as:

Information, including a formula, pattern, compilation, program, device, method, technique, or process, that: 

a. derives independent economic value, actual or potential from not being generally known to and not being readily ascertainable by proper means by other persons who can obtain economic value from its disclosure or use, and

b. is the subject reasonable efforts under the circumstances to maintain its secrecy.

2. Actual and punitive damages may be awarded for unlawful disclosure of a trade secret.  Actual damages may be measured by any of the following: (i) unjust enrichment, (ii) actual loss, or (iii) a reasonable royalty.  Punitive damages may be awarded up to twice the amount of any damages if a (i) willful and (ii) malicious misappropriation exists.

3. The doctrine of inevitable disclosure is hereby repudiated on public policy grounds.

The West Oceania Supreme Court recently held in Jones v. Day:

Having examined various arguments and precedents regarding choice-of-law rules, we hold the following.  In an action for breach of contract, we will apply the law of the forum with which the contract is most connected….  In an action involving infringement of intellectual property rights, we will apply the law of the forum in which the alleged infringement occurred….

We will characterize each action, for choice-of-law purposes on a case-by-case basis, depending on the equities.   
The Supreme Court of East Oceania recently ruled in Smith v. Samson Software:


The law of trade secrets in our jurisdiction is particularly problematic where employees have left to establish a rival, competitive business. In such cases, it may be inevitable that such employees will disclose the company's trade secrets, since they are uniquely and intimately familiar with their former employer’s most confidential financial plans, cost and pricing information, and business strategies."  In such cases, therefore, and in the absence of statutory guidance, we will honor the doctrine of inevitable disclosure and consequently we will not provide a cause of action for trade secret infringement. The former employer’s sole remedy is for breach of contract, if indeed it has inserted an appropriate provision in its employment agreement with the defendant.

What arguments will Acme and Denning each make regarding choice of law, and how should the court rule?

Problem Set # 2 
2A. The Maltese Collision


A motor vehicle collision in Malta involved an English serviceman who had been stationed in Malta.  Under Maltese law, the injured serviceman could not recover for pain and suffering, but under English law, he could. 

The English serviceman sued the Maltese driver for negligence.  The Maltese driver had been driving a car manufactured in England, and brought a claim against the automobile manufacturer as a necessary third-party, arguing that the accident was caused by a malfunction in the breaks due to a manufacturing defect.


a. Is this a “false conflict?”

b. Which law will each party want to see applied?

c. How will the English court choose its law?

d. What arguments would the injured servicemen make regarding choice-of-law?

e. What arguments would the Maltese driver make in response?

f. Which law is the English court likely to choose?

g. Suppose the English court would to apply the “American approach,” taking the 2nd Restatement of the Conflicts of Laws as its model.  What result?

2B. The Needle Stick
Plaintiff, a Nebraska citizen, flew to California and stayed overnight at Harry’s Hotel.  

She pulled open a desk drawer at Harry’s, only to find a hyperdermic needle left inside, which stuck her finger.  She had to have multiple AIDS tests over eighteen months, only to finally find the testing negative.

Plaintiff sued Harry’s in California for damages attributable to her fear of contracting AIDS.  Under California law, she could not recover unless it was “more likely than not” she would contract AIDS from the needle stick.  Under Nebraska law, she could recover if “the fear of AIDS was reasonable.”  California applies the 2nd Restatement as its choice-of-law rules.

How will the parties argue, and how will the case likely be decided?

Problem Set # 3


Bell was born in Jamaica to Scottish parents domiciled in Jamaica.  His parents sent him to education in Scotland.  On completing his education, he returned to Scotland and began looking for work.  He was still engaged in his employment search during which time his parents died without a will, leaving a large parcel of land.

The court has decided that the case requires application of Scottish law. Under Scottish law, Bell would be entitled to inherit only if he were considered a Scottish domiciliary.  

1. How will the court rule regarding Bell’s inheritance? 

2. Would it make a difference if either (a) at the time of his parents’ death, Bell had secured a 3-year contract of employment with a Scottish company; or (b) Bell maintained bank accounts in Jamaica but in 1 year had neither opened a Scottish bank account nor sought a Scottish drivers’ license?

Problem Set # 4
A. Delhi Electric Supply


Delhi Electric Supply (DES) was registered in England but carrying on business in India.  DES sold its business to the Indian government for a sum of money.  


Some time later, the company went into voluntary liquidation, whereupon the Indian Commissioner of Income Tax assessed a large sum of income tax on DES for capital gains derived from the sale of the business. 


Delhi resisted the claim for income tax, and the Commissioner sued DES in England.  How will the parties argue, and what is the likely result?

B. Spycatcher

A former British intelligence officer arranged to publish his memoirs in Australia.  

The Attorney-General of the UK sued the officer in Australia, seeking to enjoin publication on the ground that the officer was violating his duty (both contractual and fiduciary) of confidence owed to the UK government.

How will the parties argue, and what is the likely result?

Problem Set # 6
A (The Layover)

D, while on a one-hour Frankfurt layover from the U.S. to Japan, is served with a summons and complaint for a lawsuit in Germany unrelated to D’s presence in the airport.  Is D amenable to personal jurisdiction in Germany?

B (Net Defamer)

Don Jones Inc. (DJI), a New Jersey, U.S. corporation, uploaded information about P, a movie star, from its New Jersey office onto its Internet site. DJI has no offices or assets in Australia.

P, who lives in Australia, claims the information was defamatory and sues DJI in Australia.  Australian law is much more favorable than U.S. law to plaintiff defamation claims.  P claims she was injured because after the Internet article appeared, she lost a possible film role.

The trial court finds personal jurisdiction in Australia over DJI, stating: “Cyberspace is not some mystical incantation capable of warding off the jurisdiction of courts made of bricks and mortar.  Just as our traditional notions of personal jurisdiction have proven adaptable to expanding international economies, so too are they adaptable to transformations wrought by the Internet.”  The court also applied the more favorable Australia law to the case, and found for P.

1. What arguments will DJI make on appeal, and how should the court rule? 

2. Will it make a difference whether the Australia court, assuming it exercises jurisdiction, follows the U.K. approach or the U.S. 2nd Restatement approach to choice of law?

C (Buckeye Bubbles)


Buckeye Bubbles Company is headquartered in New Jersey, U.S.  Buckeye shipped its famous bath bubbles to the Mann family in Minnesota.  The Mann family made a professional move to Vienna, Austria, as Doug and Judy Mann each received a 10-year contract with the Viennese symphony.  The Mann’s packed and transported the bubbles to Vienna on vacation. Unfortunately the bubbles were contaminated and caused the Mann children severe contact dermatitis, requiring expensive dermatological treatment and causing emotional distress. The Mann’s sue Buckeye in Vienna, Austria, arguing that as a signatory to the Hague Convention on the Law Applicable to Products Liability (http://hcch.e-vision.nl/index_en.php?act=conventions.text&cid=84), the Viennese court must find Buckeye liable.  

Assume that Austrian products liability law is much more favorable to plaintiffs than applicable New Jersey or Minnesota law.  Analyze the case.

Problem Set # 6

6A (Kuwait Inquiry)


An Iraqi plaintiff worked in Kuwait for a Kuwait bank that had branches in England.  P sued the Kuwait bank in England.  The bank moved to stay the action on the ground of FNC, and the trial court granted the motion.

1. On appeal, P argues that he will not get a fair trial in Kuwait because of general hostility to Iraqis.  How should the court rule?

2. Would it make a difference if P argued that Kuwait has legal and diplomatic restrictions that could affect his ability to have a legal representative of his choice?
6B (A Case of Libel)
An Israeli newspaper allegedly published a libelous story concerning P, an English resident.  The newspaper distributed 1,000 copies in England.  P brings a libel claim in England for injury to his reputation in England.  English law defamation is more favorable to plaintiffs than Israeli law. 


What motions will defendant newspaper likely make, and how should the court rule? 

Problem Set 7
7A (Curtain’s Up)

After months of negotiation by phone and e-mail, Penning Corporation of London agreed to buy white lace curtains from Dense Curtain Corporation of France.  The contract stipulated that Dense Curtain would ship the curtains from Paris to London, with Penning to wire payment of £1,000,000 into Dense Curtain’s bank account upon acceptance of the goods in London.

When the material arrived, however, Penning was dissatisfied with their quality. Penning did not wire payment, and instead, brought an action in France for breach of contract, alleging that it now would suffer losses from its customers who were expecting to receive the specified products.  Penning offered witness who testified that as a result of their orders not being filled by Penning, they suffered hardship and were inclined not to order again from Penning.

Penning asked the court to declare the contract void and rescinded, and in addition, to order Dense Curtain to pay an additional sum of £50,000 as expectation damages on the contract, and £75,000 to punish Dense Curtain for its breach of good faith.  

Dense Curtain counterclaimed, alleging that ABC breached the contract by failing to accept the goods and wire payment.  Dense Curtain asked the judge to specifically enforce the contract, and also moved to dismiss Penning’s claim.

The French court appointed Monsieur HP, a materials expert, to examine the material and determine whether it was faulty.  

HP was second cousin to the president of Penning.  HP testified at the trial that the curtains were flawless and that penning was at fault for not accepting the goods.  

The court rendered a verdict for Penning, awarding double the expectation and breach of bad faith damages (for a total of £250) in order to make Penning whole and punish Dense Curtain. The court dismissed Dense Curtain’s counterclaim.

Dense Curtain appealed.  Judge Hermes of the French appellate court reversed the trial court’s judgment, holding that HP’s testimony should have been credited.  Judge Hermes also granted Dense Curtain’s counterclaim, ordering specific enforcement of the contract.

One week later, Penning learned that Judge Hermes and HP were first cousins.  It turns out that Judge Hermes never really completed his paperwork to become a judge, anyway.  

Penning then filed the same claim as it had brought in the French action, against Dense Curtains in London. Penning simultaneously appealed Judge Hermes’ decision to the highest French court, where thankfully, HP had no relatives.  

Dense Curtains has a warehouse in England where it stocks £30,000 of older versions of its blue lace curtains for various customers.

Assume, for purposes of this problem, that:

a. England does not allow damages for breach of good faith, and does not allow multiple damages, but in each case, France does.

b. English courts have interpreted any reference under England’s applicable choice-of-rule to a foreign country’s rule of law to include that country’s choice-of-law rules.

c. France follows the approach to choice of law taken by the 2nd Restatement on the Conflicts of Laws.

Questions
1. What arguments will each party likely raise in the English action, and how will the court likely rule?  

2. What arguments will each party likely make if the highest French court reverses the appellate court?  

3. Suppose that instead of bringing the action in France initially, Penning had brought the action in England.  What arguments would Dense Curtain bring in defense, and how would the court rule?  

Problem Set # 8 (Badger’s Case)
Badger, a German limited liability entity, entered into a contract with Smith & Co., a Michigan corporation. Pursuant to the agreement, Smith was to serve as the exclusive sales agent for Badger in the United States and Canada for a period of at least five years for the sale of wood interior panels for luxury automobiles. In addition, the contract specified that the "agreement shall be interpreted with and governed by the laws of the State of Michigan," and that "[a]ll disputes arising in connection with the present contract shall be finally settled under the Rules of the Court of Arbitration of the International Chamber of Commerce by one or more arbitrators appointed in accordance with the said Rules."

Badger unilaterally terminated the contract and failed to forward to Smith $300,000 in commissions Smith had earned for some of the sales and client development work performed.  Smith filed suit in U.S. federal district court seeking damages for breach of contract, improper termination of contract, and tortious interference with contractual relations. The district court stayed any judicial proceedings and ordered the parties to submit the dispute to arbitration as required by the contract. 

Pursuant to the Rules of the Court of Arbitration of the International Chamber of Commerce, a British arbitrator was then assigned to the case and London, England, was designated as the neutral site of the proceedings. The arbitrator awarded Smith $75,000 in actual damages, plus $90,000 as double the amount of commissions payable and due, and also ordered Badger to pay Smith $50,000 in legal fees, costs, and expenses. 

Following release of the arbitrator's decision, Smith petitioned the federal district court pursuant to 9 U.S.C. § 207 for confirmation of the entire arbitration award in accordance with the provisions of the Convention on the Recognition and Enforcement of Foreign Arbitral Awards, known simply as the New York Convention. Badger then filed a motion to vacate the award, contending that the statutory damages were improper, as were the award of costs, fees, and expenses. The judge denied Badger's motion to vacate the award and granted Smith's motion to confirm the entire award.  

Badger appeals and you are sitting as appellate court judge.  Write the opinion, using the law cited below.


New York Convention
Article V(1)(a)-(e) of the New York Convention provides that enforcement and recognition of a foreign arbitral award may be refused upon proof of certain deficiencies proven by a party to an arbitration proceeding, namely: 

(a) The parties to the agreement . . . were, under the law applicable to them, under some incapacity, or the said agreement is not valid under the law to which the parties have subjected it or, failing any indication thereon, under the law of the country where the award was made; or 

(b) The party against whom the award is invoked was not given proper notice of the appointment of the arbitrator or of the arbitration proceedings or was otherwise unable to present his case; or 

(c) The award deals with a difference not contemplated by or not falling within the terms of the submission to arbitration, or it contains decisions on matters beyond the scope of the submission to arbitration, provided that, if the decisions on matters submitted to arbitration can be separated from those not so submitted, that part of the award which contain[s] decisions on matters submitted to arbitration may be recognized and enforced; or 

(d) The composition of the arbitral authority or the arbitral procedure was not in accordance with the agreement of the parties, or, failing such agreement, was not in accordance with the law of the country where the arbitration took place; or 

(e) The award has not yet become binding on the parties, or has been set aside or suspended by a competent authority of the country in which, or under the law of which, that award was made. 

Michigan Consolidated Laws § 600.2961

A principal who fails to comply with this section is liable to the sales representative for both of the following: 

(a) Actual damages caused by the failure to pay the commissions when due. 

(b) If the principal is found to have intentionally failed to pay the commission when due, an amount equal to 2 times the amount of commissions due but not paid as required by this section or $100,000.00, whichever is less.

Notes from legislative history: The committee indicates that section (b) is intended to compensate sales agents for goodwill and other assets lost that would be difficult to quantify in a dispute, rather than requiring the harmed agents to resort to costly litigation to provide the detailed accounting necessary to ascertain all relevant damages. 

Problem Set # 9 (The Malpractice Suit)

P, a New York citizen, sued D, a Virginia corporation, in New York for medical malpractice allegedly occurring in Virginia with injuries that continued through P’s return to New York.  The trial court dismissed the action because P failed to comply with a notice provision of Virginia’s statute on medical malpractice review panels.


Under Virginia law, a plaintiff may not bring suit against a health-care provider without first notifying defendant of the claim and allowing time for the case to be reviewed by a medical review panel.  The review panel issues a non-binding opinion on liability and injury; the opinion is admissible as evidence if the case goes to a jury trial.


P appeals, claiming the notice provisions of Virginia law do not apply to his case.  What arguments will the parties make and how will the court likely rule?

Problem Set # 10 - The Duke of Wellness


The Duke of Wellness, a British subject domiciled in England, left two wills, one dealing with his Spanish property, and the other with his English property.  By the former, he left his land in Spain “to the person who would succeed to both the English and Spanish dukedoms.”  


The Duke died a bachelor, with the result that by the internal law of England, his English dukedom passed to his uncle, and by the internal law of Spain, his sister succeeded to his Spanish dukedom.  Thus, there was no family member who would succeed to both the English and Spanish dukedoms, and who could thus be entitled to his Spanish land under his will.

Under Spanish internal law, the Duke was only allowed to devise half his land, the other half passing as on intestacy; by English internal law, the Spanish land would pass to the next Duke of Wellington under the residuary gift contained in the English will.  

The Duke’s uncle and sister sue in England, each bringing a competing claim to the land.  


 1. Assume that: (a) The English choice-of-law rule requires application of Spanish law including its private international law. (b) The Spanish code provides that succession is to be determined by the national law of the deceased.  (c) Spain does not accept the doctrine of single renvoi.  How should the case be decided?

2. Suppose instead that England and Spain both are parties to a convention which states:  “The application of the law of any country specified by this convention means the application of the rules of law in force in that country other than its rules of private international law.”  How should the case be decided?

* Problem sets are adapted from notes and cases in a variety of textbooks on conflicts of laws and private international law.
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